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Mr. J u s t i c e  William F:. Hunt, S r . ,  d e l i v e r e d  the  Opinion OF 
t h e  Court ,  

This  i s  an appeal  by t h e  c la imant ,  Richard Lin ton ,  and 

t h e  S t a t e  Compensation Insurance Fund from t h e  judcjnerit of  

t h e  Workers ' Compensation Court awarding Linton permanent 

p a r t i a l  d i s a b i l i t y  payments r e t r o a c t i v e  t o  October 1 9 ,  1 .984 ,  

and o rde r ing  t h e  S t a t e  Fund t o  pay rehahi. l i . tat . ion i n  t h e  forni 

of  a  pain  c l i n i c .  Both TAinton and t h e  S t a t e  Fund appeal .  

We a f f i r m  i n  p a r t ,  r e v e r s e  i n  p a r t  and remand wi th  

i n s t r u c t i o n s .  

Each pas ty  r a i s e s  t h r e e  i s s u e s  on appea l .  L i n t o n ' s  

a r e  : 

1. Whether t h e  Workers' Compensation Court e r roneous ly  

excluded h e a l t h  insurance ,  r e t i r emen t  c o n t r i b u t i o n s  and 

vaca t ion  t ime which were earned pursuant  t o  union c o n t r a c t  

from t h e  c la imant"  compensation r a t e .  We hold that .  it d i d  

n o t  e r r  and a f f i r m  on t h i s  i s s u e .  

2 .  Whether t h e  Workers "ornpensation Court e r roneous ly  

requi red  t h e  c la imant  t o  show a to ta l .  l o s s  of  ea rn ing  

c a p a c i t y ,  a s  opposed t o  i.oss of  wages, i n  o rde r  t o  r ece ive  

temporary t o t a l  b e n e f i t s .  Me hold t h a t  t h e  c o u r t  e r r e d  and 

r eve r se  on t h i s  i s s u e .  

3 .  Whether t h e  Workers ' Compensation Order pe rmi t t  i.ng 

t h e  defendants  t o  have p r i v a t e  i n t e rv i ews  and correspondence 

wi th  t h e  c l a i m a n t ' s  phys ic ians  was erroneous.  W e  hold  that. 

t h e  c o u r t  e r r e d  and r eve r se  on t h i s  i s s u e .  

The S , ta te  Fund c ross -appea ls .  I t s  t h r e e  i s s u e s  a r e :  

1. Whether t.he Workers' Conpensation Couxt improperly 

awarded t h e  c la imant  r e t r o a c t i v e  d i s a b i l i t y  b e n e f i t s  d e s p i t e  

t h e  test imony of two n e u r o l o g i s t s ,  two or thopedic  surgeons 

and t h e  t r e a t i n g  c h i r o p r a c t o r  t h a t  t h e  clainiant, was a b l e  t o  



cont inue  working a s  a  water  meter r eade r  f o r  t h e  C i ty  of 

Great  F a l l s .  We hold t h a t  t h e  c o u r t  d i d  n o t  e r r  i n  awarding 

b e n e f i t s  and a f f i r m  t h i s  i s s u e .  

2 .  Whether t h e  Workers' Compensation Court improperly 

ordered t h e  S t a t e  Compensation Insurance Fund t o  pay f o r  t h e  

expenses of a  "pa in  c l i . n i c W  a t  t h e  c o s t  o f  $ 4 , 0 0 0  t o  $4,500 

when t h e  t rea tment  was no t  au thor ized  by t h e  defendant  and no 

phys ic ian  had r e f e r r e d  t h e  c la imant  t o  t h e  "pa in  c l i n i c . "  We 

hold t h a t  t h e  c o u r t  d i d  no t  e r r  and a f f i r m  on t h i s  i s s u e .  

3 .  Whether t h e  Worke r sVo~i ipensa t ion  Court improperly 

ordered t h e  S t a t e  Compensation Insurance Fund t o  pay t h e  

c l a i m a n t ' s  a t t o r n e y s  f e e s ,  W e  hold t h a t  t h e r e  i s  s u b s t a n t i a l  

evidence i n  t h e  record  f o r  t h e  cou r t  t o  award a t t o r n e y s  f e e s  

and remand f o r  a  cleterminat.i.on of a t t o r n e y s  f e e s  by t h e  

cou r t .  

A t  t h e  t ime t h i s  appeal  was f i l ~ e d ,  Richard Linton was a  

36-year-01.d divorced f a t h e r  of  two who worked a s  a  meter 

r eade r  f o r  t h e  C i t y  of Great  P a l l s .  His job e n t a i l e d  d r i v i n g  

a t ruck  t o  va r ious  neighborhoods where he would walk around 

and read  t h e  mcters  with a  TTR gun and record  t h e  r e s u l t s .  

The TTK gun weighs approximtel.y 10 pounds. The job r equ i r ed  

walking approximately s i x  mi l e s  a  day. 

On December 13 ,  1 9 6 3 ,  Linton s l i p p e d  and f e l l  on t h e  i c e  

i n j u r i n g  hi.s r i g h t  knee, neck, back and shoulder .  The day 

a f t e r  t h e  acc iden t  he went t o  t h e  emergency room a t  Columbus 

Hospi ta l  and had x-rays taken.  He took t h r e e  days o f f  work 

a f t e r  t h e  a c c i d e n t ,  then  r e tu rned  t o  work un t . i l  March 1 5 ,  

1.984, when he went to see  D r .  Trosper ,  a  c h i r o p r a c t o r .  The 

i n j u r i e s  t o  h i s  knee and lower back had c l e a r e d ,  bu t  because 

h i s  shoulder  and neck were p a i n f u l  D r .  Trosper f e l t  it 

adv i sab le  t o  remove Linton from work, Claimant app l i ed  f o r  

and was accepted f o r  Workers ' Compensation. D r .  Trosper 

t r e a t e d  Linton u n t i l  J u l y  2 ,  1984, when t h e  doc to r  r e l ea sed  



h i m  to r e t u r n  t o  work on a  limjited b a s i s .  Linton asked t h e  

S t a t e  Fund t o  change doc to r s .  S t a t e  Fund r e f e r r e d  h i m  t o  D r .  

Forbeck, a n e u r o l o g i s t .  D r .  Forbeck found no neu ro log ica l  

abnorma l i t i e s ,  bu t  recommended an or thopedic  examination,  

Lintor, was then  examined by D r .  Jacobson, an o r thoped ic  

surgeon,  i n  September, 1 9 8 4 ,  D r .  Jacobson fount1 t h a t  t h e  

symptoms suggested muscl.e-ligament iiiscomfort bu t  h i s  

examination was e n t i r e l y  normal, He found nothing t h a t  would 

prevent. Tdnton from r e t u r n i n g  t o  work, except  t h e  s u b j e c t i v e  

complaint o f  pa in .  

Because Linton d i d  n o t  r e t u r n  t o  work fol lowing D r .  

Jacobson" examination,  on October 5 ,  1 9 8 4 ,  t h e  % a t e  Fund 

advised him t h a t  h i s  b e n e f i t s  would be d i scont inued  a s  of  

October 19, 1984. Linton returner?, t o  work on October 1.5 and 

16, lie t e s t i f i e d  t h a t  he g o t  s t i f f  from working and a f t e r  

two days he could no t  even t u r n  h i s  head. Be took s i c k  l eave  

f o r  t h e  nex t  four  days.  

On October 1 8 ,  1.984, t-he C i t y  of Great  F a l l s  wrote 

Linton and asked h h  t o  provide them wi th  medical 

ver i . f i . ca t ion  by October 2 3 ,  1 9 8 4 ,  of  h i s  i n a b i l i t y  t o  work. 

When Linton d i d  n o t  produce t h e  v e r i f i c a t i o n  wi.thin t h e  time 

per iod  s p e c i f i e d ,  he was terminated by  the  C i t y  f o r  abuse of 

s i c k  l eave .  

Linton made an dppnintn~eni  t o  s ee  D r .  Power, an 

orthope13i.c surgeon.  D r .  Power found t h a t  t h e  o r i g i n a l  i n j u r y  

could have t o r n  some 1i.gament.s t h a t  healed wi th  a  s c a r ,  He 

suggested h e a t  and exercLses and f e l t  t h e  p a i n  should 

d i sappear  wi th  t ime.  Lintun a l s o  saw Edward Shuhat, a 

c1.i.nical psychologis t  i n  January,  1985. D r .  Shuhat gave 

1, inton a  psycholoqical  e v a l u a t i o n  in o r d e r  t o  determine i f  he 

was a  good candida te  f o r  a chronic  pain management program. 

D r ,  Shubat. determined t h a t  Linton was an e x c e l l e n t  candida te  

f o r  such t r ea tmen t ,  which inc ludes  biofeedback t r a in i -ng ,  



formal r e l a x a t i o n  t ra in i -ny ,  and s t r e t c h i n g  mob i l i t y  

e x e r c i s e s .  

Linton was a l s o  examined by D r .  Nelson, a  n e u r o l o g i s t ,  

who gave Linton a  thermogram. The thermogram showed t r i g g e r  

p o i n t s  in t h e  c l a i m e n t ' s  shoulder  g i r d l e .  The ' r igger  p o i n t s  

a r e  damaged muscles and f i b r o u s  t i s s u e  t h a t  show up on 

thermograms a s  ho t  s p o t s .  Dr. Nelson reco~imended an e x e r c i s e  

and therapy  program and voca t iona l  r e h a b i l i t a t i o n .  

IJ inton al.so saw D r .  Tacke who s p e c i a l i z e s  i n  

r e h a b i l i t a t i o n .  He s t a t e d  T,inton would be a  good candida te  

f o r  a  chronic  pain  management program. 

The Workers' Compensation Court found t h a t  Linton was a 

r i l e  w i tnes s ,  and t h a t h e  should be  r e i n s t a t e d  with 

permanent p a r t i a l .  d i s a b i l i t y  payments r e t r o a c t i v e  t o  t h e  d a t e  

h i s  b e n e f i t s  were termi.nated. I t  a l s o  ordered t h e  S t a t e  Fund 

t o  pay f a r  r e h a b i l i t a t i o n  s e r v i c e s  i n  t h e  forni o f  a  pain  

c l i n i c  and awarded Linton h i s  a t t o r n e y  f e e s .  

The f i r s t  i s s u e  r a i s e d  on appea l  hy Linton i s  whether 

t h e  Worke r sVompensa t ion  Court e r r e d  i n  excluding h e a l t h  

insurance ,  r e t i r emen t  corrtributiorxs, and vaca t ion  t ime from 

t h e  c a l c u l a t i o n  of L in ton ' s  wages. The Workers' Compensation 

Court c a l c u l a t e d  L in ton ' s  wages based on tE: 39-71-116(20), 

MCA, ( 1 9 8 3 ) .  That s t a t u t e  d e f i n e s  wages an: 

. . t h e  average g r o s s  ea rn ings  rece ived  by .the 
employee a t  t h e  t ime o f  t h e  i n j u r y  f o r  t h e  u sua l  
hours o f  en~ployment i n  a week, and over t ime i s  no t  
t o  be considered.  Sick l eave  bene?"i.t.s accrued by 
enlpioyees of p u b l i c  co rpo ra t ions ,  as def ined  by 
subsec t ion  ( 1 6 )  of t h i s  s e c t i o n ,  a r e  considered 
wages. 

Because t h e  d e f i n i t i o n  o f  p u b l i c  co rpo ra t ions  i n  g 

39-71-116 ( 1 6 )  i nc ludes  c i t i e s ,  t h e  Workers' Compensation 

Court c a l c u l a t e d  wages by adding L i n t o n ' s  g r o s s  weekly 

ea rn ings  t o  h i s  weekly s i c k  leave  b e n e f i t s  and excluded a l l  



other beneti-ts. Linton contends the tern? "average gross 

earnings" shcu1.d be construed broadly to include health 

ins~irance, retirement fund contributions and vacation time 

accrued. Linton argues that these benefits are all items 

that were negotiate4 as part of a union contract and earned 

in exchange f u r  his labor. 

It is our intention to examine federal cases to assist 

us, but consisterit with our often stated position, we will 

initial.ly examine adequate and i.ndependent state grounds to 

resolve issues and cite federal. cases for their analytical 

persuasiveness and not to mandate our decision. We proceed 

here on that basis. 

Benefits to employees increasingly serve as a substitute 

for wage dentand in coll.ective bargaining agreements. West 

Winds, Inc. v. M.V.  Resolute (9th Cir. 19831, 720 F.2d 1 .097 ,  

1102, cert. den. (19841, 467 U.S. 1242, 104 S.Ct. 13513, 82 

L.Ed.2d 822. Fringe benefits offer to the emplcyce tax-free 

benefits thathe wou1.d otherwise have to buy with after-tax 

dollars, arid often at a suhstanti.ally higher cost. 

Morrison-Knudsen Const. Co. v.  Director, Office of Workers" 

Compensation Programs (19831, 461. U.S 624, 103 S.Ct. 2045, 76 

L.Ed.2d 194. While we may agree with the theory presented by 

the cl.aimant that the wording of our statute indicates the 

legislature intended calculations for Workers' Compensation 

benefits to be based an wages plus the fringe benefit of sick 

Leave and not other benefits, the legislature did not mention 

other benefits that it might have included. The general rule 

is that if a statute lists specific exceptions to the general 

rule, then other exceptions are excluded. Stephens v. City 

of Great Falls (1946), 119 Ment. 368, 381, 175 P.2d 408, 415. 

The Uni..ked States Supreme Court was faced with the same 

question of whether wages as defined in the Longshoremen's 

and Harbor Workers9 Compensation Act includes a contribution 



made by t h e  employer t o  union t r u s t  funds under t h e  terms of 

a  c o l l e c t i v e  barga in ing  agreement, Morrison-Knudsen Corrst. 

co. v.  D i r e c t o r ,  Off i c e  of Workers ' C o m p e n s a t i o n  Programs, 

m. The t r u s t  funds were used f o r  h e a l t h  and l i f e  

Insurance ,  unemployment b e n e f i t s ,  d i s a b i l i t y  payments, arid 

pensions f o r  t h e  members. The s t a t u t e  i n  ques t ion ,  33  U.S.C. 

S 9 0 2  (131 ,  s t a t e d :  

"Wages" means t h e  money r a t e  a t  which t h e  s e r v i c e  
rendered i s  recompensed under t h e  c o n t r a c t  of 
h i r i n g  i n  f o r c e  a t  t h e  t ime of t h e  i n j u r y ,  
inc1.uding t h e  reasonable  va lue  of board,  r e n t ,  
housing,  I odgi.ng, o r  s i m i l a r  advantage rece ived  
from t h e  employer, and  g r a t u i t i e s  recei.ved i n  t h e  
course  of  employment from o t h e r s  thaln t h e  employer. 

The United S t a t e s  Supreme Court  he ld  t h a t  whi le  board,  

r e n t ,  housing,  o r  lodqing a r e  h e n e f i t s  w i th  a  p r e s e n t  va lue  

t h a t  can be r e a d i l y  conver ted i n t o  a  cash equ iva l en t  on t h e  

b a s i s  of t h e i r  market va lues ,  t h e  t r u s t  funds could no t .  The 

C o u r t s t a t e d  t h e  employer 's  c o s t  i s  i r r e l e v a n t  because it 

does no t  measure t h e  employee's b e n e f i t  nor h i s  compensation. 

Plihc enrployerb cost does no t  measure t h e  b e n e f i t  t o  t h e  

employee. because it would c o s t  t h e  employee s u b s t a n t i a l l y  

more t o  purchase t bosc  p o l i c i e s  on t h e  open market.  The 

employer 's  c o s t  a l s o  does no t  measure compensation because it 

does no t  t i e  c o s t s  t o  t h e  employee's l abo r .  The Court 

re fused  t o  va lue  t h e  funds by t h e  employee's expec t a t i on  i n  

them because t h e  employee's i n t e r e s t  is s p e c u l a t i v e  a t  b e s t .  

The Court a l s o  s t a t e d  t h a t  whi le  f r i n g e  b e n e f i t s  were 

vi r tual . ly  unknown when t h e  Compensation Act was passed ,  they 

have s i n c e  become q u i t e  common. Although t h e  Act has  been 

amended s e v e r a l  t imes ,  t h e  Court found no i n d i c a t i o n  t h a t  

Congress in tended t o  expand the  d e f i n i t i o n  of wages t o  

inc lude  f r i n g e  b e n e f i t s .  The Court a l s o  re fused  t o  expand 

t h e  d e f i n i t i o n  of wages because it would a l t e r  t h e  balance 



between t h e  employers and t h e  employees and dramatics1Ly 

a l t e r  t h e  c o s t  f a c t o r  on which employers have ordered t h e i r  

a f f a i r s .  

The Ninth C i r c u i t  r e c e n t l y  adopted t h e  r a t i o n a l e  of 

Morrison-Rnudsen i n  West Whds.  -- I n  t h a t  c a s e ,  t h e  Ninth 

Circwi.t, he ld  t h e  phrase  "wages o f  t h e  crew" under t h e  Ship 

Mortgage Act of  1 9 2 0 ,  5 3 U ( M ) ,  4 6  U.S.C.  § 953 ( 1 9 7 6 )  d i d  not. 

inc lude  c o n t r i b u t i o n s  t o  a t r u s t  fund t o  provide h e a l t h ,  

r e t i r e m e n t ,  pension,  t . ra ining,  vaca t ion  and s i m i l a r  b e n e f i t s  

t o  t h e  seamen. The Court noted t h e  anomaly t h a t  money given 

t o  an employee which i s  spen t  on b e n e f i t s  i.s t r e a t e d  a s  

"wages" whi le  money given t o  n fund t h a t  bestows ident-teal 

b e n e f i t s  upon t h e  employee a r e  no t .  

I n  t h i s  c a s e  t h e  d e f i n i t i o n  of '%ages1' i n  

39-71-116(203, MCA, i s  even inore narrow than  t h e  d e f i n i t i o n  

i n  Morrison-Knudson. We speci.fical.1.y adopt t h e  r a t i o n a l e  of  

Morrison-Knudson and West Winds and hold t h e  term "wages" -- - -- 
under t h e  Workers' Compensation Act does no t  inc lude  employer 

c o n t r i b u t i o n s  t o  funds t h a t  provide h e a l t h  o r  l i f e  insurance ,  

r e t i r e n ~ e t l t ,  t r a i n i n g ,  vaca t ion ,  pension o r  d i s a b i l i t y  

payments. We a f f i r m  t h e  Workers V o n ~ p e n s a t i o n  Court on i t s  

f ind ing  t h a t  h e a i t h  insurance ,  re t i rement  eontr ibut . ions  and 

vaca t ion  t ime,  which were earned pursuant  t o  union c o n t r a c t ,  

a r e  excluded from t h e  c la imant ' s  compensation r a t e .  

The second i s s u e  r a i s e d  by Linton on appeal  i s  whether 

t h e  Workersq Compensation Court e r r e d  i n  denying him 

temporary t o t a l  b e n e i i t s  i n s t e a d  o f  awarding him permanent 

p a r t i a l  d i s a b i l i t y .  Temporary t o t a l  d i s a b i l i t y  i s  def ined  i n  

s 39-71-116 ( l 9 ) ,  MCA, (1983) a s :  

. . . a cond i t i on  r e s u l t i n g  from an i n j u r y  a s  
def ined  jn t h i s  chap te r  t h a t  r e s u l t s  i n  t o t a l  l o s s  
of wages and e x i s t s  u n t i l  t h e  i n j u r e d  worker i s  a s  
f a r  r e s t o r e d  a s  t h e  permanent c h a r a c t e r  of  t h e  



i n j u r i e s  w i l l  permit .  Disahi  l i t y  s h a l l  be 
supported by a preponderance of niedical. evidence.  

Thr Workers' Cnipensat ion Conrt he ld  t h a t  two cond i t i ons  

must be s a t i s f i e d  i n  o r d e r  t o  award temporary t o t a l .  b e n e f i t s .  

F i r s t ,  a t o t a l  l o s s  of  wages, and second, t h e  c la imant  not  be 

r e s t o r e d  a s  f a r  a s  t h e  permanent c h a r a c t e r  o f  h i s  i n j u r i e s  

permit .  The Workers' Compensation Court he ld :  

Claimant bas s a t i s f i e d  the  second condi t ion  by 
deniar~stratirxg by a preponderance of t h e  medical 
evidence t h a t  t h e r e  i s  room f o r  improvement i n  h i s  
phys i ca l  cond i t i on  a s  f a r  a s  t o l e r a n c e  f o r  pa in  i s  
concerned. However, he d i d  no t  demonstrate a t o t a l  
l o s s  of  wages. There was no evidence presen ted  t o  
demonstrate t h a t  c'l.aimant had looked f o r  o t h e r  
employment o r  t h a t  c l a h a n t  was unable t o  perform 
o t h e r  jobs ,  

However, t h e  Workers' Compensation Conrt determined t h a t  

Linton was e n t i t l e d  t o  permanent p a r t i a l  d i s a b i l i t y  a s  

. . . a cond i t i on  r e s u l t i n g  from i n j u r y  a s  def ined  
i n  t h i s  chap te r  t h a t  r e s u l t s  i n  t h e  a c t u a l  l o s s  of  
ea rn ings  o r  ea rn ing  capac i ty  l e s s  t han  t o t a l  that- 
e x i s t s  a f t e r  t h e  i n j u r e d  worker i s  a s  f a r  r e s t o r e d  
a s  t h e  permanent c h a r a c t e r  of  t h e  i n j u r i e s  w i l l  
permit  . D i s a b i l i t y  s h a l l  be supported by a 
preponderance o f  medical evidence.  

The Workers' Compensation Conrt he ld :  

Claimant i s  medical ly  a s  f a r  r e s t o r e d  a s  h i s  i n j u r y  
w i l l  permi t ,  H i s  ongoing problem i s  an i n a b i l i t y  
t o  t o l e r a t e  t h e  pa in  t h a t  accompanies use  of h i s  
i n j u r e d  shoulder .  For t h i s  reason ,  c la imant  should 
be r e f e r r e d  t o  a pa in  c l i n i c .  R e f e r r a l  t o  a pa in  
c l i n i c  i s  n o t  i n c o n s i s t e n t  wi th  an award of 
permanent p a r t i a l  d i s a b i l i t y  b e n e f i t s .  

Linton contends t h e  lower c o u r t  e r r e d  i n  r e q u i r i n g  him 

t o  show a l o s s  of  ea rn ing  capac i ty  i n  o r d e r  t o  g e t  temporary 

t o t a l  b e n e f i t s ,  and t h a t  a l l  t h a t  S 39-71.-116(19), MCA, 

r e q u i r e s  f o r  an award of temporary to t : a l  d i s a b i l i t y  i s  an 



i .njury t h a t  r e s u l t s  i n  tot.ali l o s s  of wages and exi.sks u n t i l  

ttrc i n j u r c d  worker i s  a s  f a r  r e s t o r e d  a s  t h e  pern~enant 

c h a r a c t e r  of  h i s  i n j u x i e s  w i l l  permit .  He d l s o  a rgues  t h a t  

he i s  no t  r e s t o r e d  a s  f a r  a s  t h e  permanent c h a r a c t e r  of h i s  

i n j u r i e s  w i l l  permit .  The S t a t e  Fund contends t h e  Workers' 

Compensation C0ur.t e r r e d  i n  awarding r e t r o a c t i v e  permanent 

p a r t i a l .  b e n e f i t s  because he was no t  e n t i t l e d  t o  f u r t h e r  

b e n e f i t s .  The S t a t e  Fund advances two argunients. F i r s t ,  t h e  

evidence showed t h e  wage l o s s  was no t  due t o  t h e  i n j u r y  bu t  

was caused by L i n t o n ' s  nniisconduct which l e d  t o  h i s  being 

f i r e d  from h i s  job. The Workers' Compensation Court found 

Linton t o  be a c r e d i b l e  wi tness .  No f ind ings  o r  conc lus ions  

were made r e l e v a n t  t o  misconduct a s  t h e  reason f o r  L i n t o n ' s  

wage l o s s .  Our d e c i s i o n  i.n this case  does no t  r e q u i r e  a 

f u r t h e r  d i s cus s ion  of t h i s  con ten t ion .  

Second, t h e  S t a t e  Fund a rgues  t h a t  t h e  s t a t u t e s  r equ i r ed  

a showing by a preponderance o f  .the evidence t h a t  t h e  i n j u r y  

caused t h e  wage l o s s  and t h a t  Linton has  f a i l e d  t o  show t h e r e  

was any impairment t h a t  prevented h i s  r e t u r n  t o  work. 

We begin wi th  whether Linton was e n t i t l e d  t o  b e n e f i t s  a t  

a l l .  The S t a t e  Fund contends t h a t  Linton should n o t  have 

been awarded r e t r o a c t i v e  b e n e f i t s  because he  was f i l e d  due t o  

misconduct. The S t a t e  Fund r e l i e s  on 2 Larson,  Worltmen's - 
Compensation - Law,  5 5 7 . 6 4 / a ) ,  (19851,  which s t a t e s :  

I f  t h e  record  shows no more than  t h a t  t h e  employee, 
having resumed r e y u l a r  employment a f t e r  h i s  i n j u r y ,  
was f i  red  f o r  nzisconcluct, wi.th t h e  impairment 
p lay ing  no p a r t  i n  t h e  d i scha rge ,  it w i l l  not  
suppor t  a  f i n d i n g  of conipensabl.e d i s a b i l i t y .  

-i,inton resumed r e g u l a r  employment a f t e r  t h e  i n j u r y  and 

worked two days then stopped because o f  pa in .  We a f f i r m  t h e  

c o u r t ' s  award of r e t roac t j . ve  benefi .ks.  

Next t.he S t a t e  Fund contends Liriton d i d  not  show by a 

preponderance of  t h e  evidence an impairment t h a t  prevented 



his return to work. In reviewing workers 'compensation 

cases, the standard for factual findings is whether there is 

substantiaL evidence to support the court % findings. 

Planaburg v. Pack iver Co. 1 1 9 7 7 ) ,  172 Mont. 163, 5G1 P.2d 

1329. This is especially true in issues of credibility where 

the lower court has had the opportunity to observe the 

witnesses. Lamb v. Missoula Imports, inc. (Mont. 1984) , 684 
P.2d 498, 41 St.Rep. 1414. Mowever, in reviewing deposition 

testimony we may examine the findings more closely because we 

are in as good a position to assess the evidence as is the 

lower court. Jones v.  St. Regis Paper Co. (1981), 196 Mont. 

138, 639 P.2d 1140. There is substantial evi-dence in the 

record to show that Linton was unable to return to work. 

In reviewing the record on appeal, we have found 

evidence, including medical evidence, that at the time this 

claim was filed Ziriton was still experj..encing pain due to his 

injuries and has been unable to return to work. We hold that 

Linton is entitled to benefits. We therefore turn to the 

issue of tho disability payments which he should receive. 

The trial court. concluded that the claimant must 

demonstrate an inability to "perform other jobs" before being 

entitled to temporary total benefits and awarded claimant 

permanent partial disabil.ity benefits under S 39-71.-11.0 (1 2 )  , 
MCA, (1983) . (Cited previously. 1 

We cannot agree. The applicable statute is S 

39-71-116 (19) , MCA, (1983) , (cited previously), which defines 
temporary total disability, 

Claimant is suffering from a condition resulting from an 

injury that has resulted in the total loss of hi.s wages and, 

as the evidence shows, he is not yet as far restored as the 

pernrarzent character of the injuries will permit. Linton 

cannot work because of the iriahility to tolerate the pai.n 

that accompanies the use of his injured shoulder. The 



Workcrs' Compensation Court recognized t h a t  fact. when it 

ordered t h e  defendant  t o  provide t rea tment  by t h e  pa in  

c l i n i c .  Af t e r  trea. tment and eval.ua.tion anotller detcrminati .0~1 

can be then  be made a s  t o  whether clai.mant i s  e l i g i b l e  f a r  

permanent. p a r t i a l  d i s a b i l i t y  b e n e f i t s  under S: 39-71-116 (12), 

MCA, o r  w i l . 1  con t inue  t o  r ece ive  temporary t o t a l  d isabi . l . i ty  

b e n e f i t s  under t h e  provisi.ons of S 39-'71-116 119)  , MCA, 

A s  t h e  f a c t s  a r e  be fo re  t h i s  Court ,  t h e  award of 

permanent p a r t i a l  b e n e f i t s  t o  c la imant  i.s i n  e r r o r  a s  a 

ma t t e r  of  l a w ,  Temporary t o t a l  b e n e f i t s  should be r e i n s t a t e d  

a s  of  t h e  d a t e  of  L i n t o n ' s  t e rmina t ion  from work. Because of 

a s i g n i f i c a n t  t ime l apse  between t h a t  d a t e  and t h i s  d e c i s i o n ,  

we remand t o  t h e  Worke r sVompensa t ion  Court t o  determine 

';Anton's p r e s e n t  l e v e l  of pain  and a b i l i t y  t o  work. 

The S t a t e  Fund contends t h e  Workers' Compensation Court 

e r r e d  i n  awarding L,inton t h e  c o s t  o f  a pa in  c l i n i c  because 

Linton had been r e f e r r e d  t o  D r .  Tacke and t h e  pa in  c l i n i c  by 

L in ton ' s  lawyer and he had not  sought t h e  p r i o r  approval  of  

t h e  S t a t e  Fund. Sec t ion  24.29.1403, A.R.M.  s t a t e s :  

The i n j u r e d  worker may s e l e c t  t h e  phys ic ian  t o  
provide i n i t i a l  t rea tment .  Author iza t ion  i s  
r equ i r ed  t o  change t r e a t i n g  phys ic ians . .  . 
I n  Garland v.  Anaconda Co. (1978) ,  1.77 Mont., 2 4 0 ,  2 4 4 ,  

581 R.2d 4 3 1 ,  433, t h i s  Court s t a t e d  " "/]he proper  r e s u l t  of  

t h e  clai.mant. f a i l i n g  t o  comply wi th  t h i s  r u l e  i s  t h a t  t h e  

employer cannot be charged f o r  t h e  s e r v i c e s  of the  

unauthor ized second d o c t o r ,  however t h e  Workers' Compensation 

Court must cons ider  t h e  medical  r e p o r t s  and d i agnos i s  of  t h e  

second doc tor . "  Tn t h i s  ca se  t h e  Workers' Compensation Court  

obviously  d i d  cons ider  t h e  medical  r e p o r t s  and d i agnos i s  of  

t h e  o t h e r  d o c t o r s ,  and found Linton should be r e f e r r e d  t o  a 

pain c l i n i c .  The c o u r t  d i d  no t  e r r  i n  concluding t h a t  Linton 

should be r e f e r r e d  t o  a pa in  c l i n i c .  



The final issue raised by Linton is whether the Workers' 

~ornpensation Court erred in nliowing State Fund to have 

private interviews and correspondence with 1,inton's 

phy sicians . Linton contends that fS 26-1-805, MCA, which 

creates the doctor-pati.ent privi?.ege, and Japp v. District 

Court (Mont. 19811, 623 P.2d 1389, 38 St-.Rep. 2 8 0 ,  prevent 

the State Fund from having m v a t e  intervi.ews with the 

claimant's physician. (Emphasis added. ) We aqree with the 

claimant. 

The doctor-patient privilege is set forth in S 26-1-805, 

PICA, 119833 : 

Except as provided in Rule 35, Montana Rules of 
Civil Procedure, a licensecl physician or surgeon 
cannot, without the consent of his patient, be 
examined in a civil action as to any information 
acquired in attending the patient which was 
necessary to enable him to prescribe or act for ,the 
patient. 

Rule 35 (b) (23, M.R.Civ.P. states, among other things, 

that the pri.vi.lege is waived by com~encing an action or 

asserting a defense which places in issue the mental or 

physical condition of a party to the action. The waiver does 

not apply to any t.reatmenl: or condition not related to the 

action, In japp, we ruled that the Distri-ct Court d d  not 

have the power under the Rules of Civil Procedure to order 

private interviews between counsel for one party and a 

possible adverse witness in a contested case. The issue here 

is whether an erviployer or insurer can communicate with 

physicians in order to determine the nature and extent of a 

workers' injury for purposes of compensating him for that 

injury. ?'he Workers' Coniperisat-i.on Act is withdrawn from 

private controversies because of the unique status of the Act 

as a humanitarian, quasi-judicial legislative creation of 

several special provi.sions applicable only to injured workers 



covered by t h e  law. Sec t ion  5 - 1 - 3 1 1  2 e  , MCA, (1983) , 
provi.des : 

( 2 )  Consent i s  nok r equ i r ed  f o r  r e l e a s e  o r  
t r a n s f e r  of c o n f i d e n t i a l  h e a l t h  c a r e  informat ion:  

4e) t o  an employer a s  may be reasonably necessary 
i n  t h e  admin i s t r a t i on  o f  a  group insurance  p lan  o r  
t o  a  workers'coonipensation i n s u r e r ,  t h e  divj .s ion of 
workers '  compensation, o r  t h e  w o r k e r s ~ c o n p e n s a t i . e n  
judge, a s  i s  necessary i n  t h e  a d m i n i s t r a t i o n  of 
T i t l e  3 9 ,  chap te r s  7 1  and 7 2 ;  

This  lanuage i s  r e s t a t e d  i n  $? 33-771-604(1), MCA, 11983), 

which provides  i n  p a r t :  

Where a  worker is e n t i t l e d  t o  b e n e f i t s  under th i . s  
c h a p t e r ,  t h e  worker s h a l l  f i l e  wi th  t h e  i n s u r e r  o r  
t h e  d i v i s i o n  a l l .  r easonable  informat ion needed by 
t h e  i n s u r e r  t o  determine compensabilit-y. I t  i s  t h e  
du ty  of t h e  w o r k e r s k a t e n d i n g  phys ic ian  t o  lend 
a l l  necessary a s s i s t a n c e  i n  making a p p l i c a t i o n  f o r  
compensation and such proof of o t h e r  ma t t e r s  a s  may 
be r equ i r ed  by t h e  r u 1 . e ~  of t h e  d i v i s i o n  wi thout  
charge t o  t h e  worker. The f i l i n g  of forms o r  o t h e r  
doenmentation by t h e  a t t e n d i n g  phys ic ian  does no t  
c o n s t i t u t e  a c la im f o r  compensation. 

and 2 4 . 2 9 . 1 4 0 4  ( 3 1 ,  A.R.M. wkzich s t a t e s :  

The ru1.e of  pri.vil.eged conmrunicat.ion i s  waived by 
t h e  i n j u r e d  worker seeking b e n e f i t s  under t h e  
workers '  compensation o r  occupa t iona l  d i s e a s e  a c t s .  

Workers' Compensation Court r u l e s  provide f o r  an 

excl~arige of a l l .  medical records  p r i o r  t o  t r i a l  S 2.52.317, 

A. R.M. Deposi.kions, i n t e r r o g a t o r i e s  and iriotions t o  produce 

a r e  a v a i l a b l e .  Sec t ions  2.52.322 t o  -324, A.R.M. F u r t h e r ,  

t h e  i n s u r e r  may have t h e  claimailt  examined by a  phys ic ian  of  

h i s  cho ice .  Sec t ion  39-71-505, MCA, (1983) -  What t h e  Act 

does no t  contemplate a r e  p r i v a t e  i n t e rv i ews  between t h e  

employer o r  i n s u r e r  wi thout  t h e  knowledge o r  oppor tun i ty  of 

t h e  c la imant  t o  be p r e s e n t .  Claimant does not. a rgue ,  and 

cannot a rgue ,  f o r  a  phys ic ian-pa t ien t  p r i v i l e g e .  C l e a r l y ,  



t h e  i n s u r e r  o r  employer i s  e n t i t l e d  t o  a l l  medical  

informat ion p e r t a i n i n g  t o  c l a i m a n t ' s  c la im through t h e  u sua l  

methock of discovery  a s  we l l  as  exchanges between t h e  p a r t i e s  

and personal.  intervi .ews wi th  t h o s e  who have t r e a t e d  t h e  

cl.aimant. 

A cla imant  waives any pr iv i l -ege  o f  confidentia1.i . ty and 

h e a l t h  c a r e  iriforniation which i s  r e l e v a n t  t o  t h e  s u b j e c t  - - 
nratter  involved i n  his claim. See Bowen v.  Super Valu 

S t o r e s ,  Inc .  (Mont. 19871, 745 P.2d 3 3 0 ,  4 4  St.Rep. 1 7 9 9 .  

However, a pe r sona l  i n t e rv i ew between defendant  

insurance  company and c la imant"  t r e a t i n g  phys ic ian  must be 

done openly t o  a l l a y  any susp ic ion  t h a t  t h e r e  i s  somet.hing 

a v a i l a b l e  t o  one p a r t y  and n o t  t o  t h e  o t h e r .  

For t h e  reasons  s t a t e d  we r e v e r s e  t h e  Workers" 

Compensation Court on t h e  i s s u e  of p r i v a t e  in te rv iews .  

Respondent c ross -appea ls  and r a i s e s  t h r e e  i s s u e s .  

F i r s t ,  whether t h e  Workers V o n ~ p e n s a t i o n  Court improperly 

awarded t h e  clainrant r e t r o a c t i v e  permanent p a r t i a l  d i s a b i l i t y  

b e n e f i t s  d e s p i t e  t h e  t e s t  j.mony o f  two n e u r o l o g i s t s ,  two 

or thopedic  surgeons and t h e  t r e a t i n g  c h i r o p r a c t o r  t h a t  t h e  

c la imant  was a b l e  t o  cont inue  working a s  a  wate r  meter r eade r  

f o r  t h e  C i t y  of Great  F a l l s .  D r .  Tacke, a  r e h a b i l i t a t i o n  

s p e c j a l i s t ,  examined Linton a f t e r  he a t tempted t o  r e t u r n  t o  

work. D r .  Taclce reconmended t h a t  Linton r ece jve  addL-tional 

t rea tment  a t  t h e  pa in  c l i n i c .  Again, we conclude t h a t  t h e r e  

s t a n t i a l  c r e d i b l e  evidence fo r  t h e  Workers" 

Compelisation C o u r t ' s  award of d i s a b i l i t y  b e n e f i t s .  

Next, respondent contends t h e  court; improperly ordered 

t h e  S t a t e  Fund t o  pay expenses f o r  a  pa in  c l i n i c  which was 

no t  au thor ized  by t h e  respondent.  We have a l r eady  r u l e d  on 

t h i s  i s s u e .  

F i n a l l y ,  respondent a rgues  t h e  Workers' Compensation 

Court e r r e d  i n  awarding cl~aimanlr h i s  a t t o r n e y s  f e e s .  The 



cour t  found t h a t  t h e  c la imant  was e n t i t l e d  t o  attcurneys f e e s  

i n  t h e  s u c c e s s f u l  p u r s u i t  of  t h i s  m a t t e r .  There i s  

sub.stantia7. evidence in t h e  record  t o  suppor t  t h i s  f i nd ing  

and we w i l l  no t  d i s t u r h  it on appea l ,  We remand t h e  c a s e  t o  

t h e  W o r k e r s V o n ~ p e n s a t i o n  Court f o r  de te rmina t ion  of t h e  

amount of  attorneys f e e s  due. 

Af t i rned  i n  p a r t ,  r eversed  i n  p a r t  and remanded wi th  

i n s t r u c t i o n s .  

W e  Concur: / 


